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3. Entering Foster Care

Children enter foster care through court commitment based on an abuse or neglect petition;
CHINS (children in need of services) petition, an entrustment, delinquency, a request for relief
and non-custodial agreements.

3.1 Best Interests Of Child Requirements

THE INITIAL COURT ORDER MUST CONTAIN A JUDICIAL DETERMINATION THAT
THE CHILD WAS REMOVED FROM THE HOME PURSUANT TO A JUDICIAL
DETERMINATION THAT (i) CONTINUATION IN THE HOME WOULD BE CONTRARY TO
THE WELFARE OF THE CHILD, OR (ii) IT IS IN THE CHILD’S BEST INTERESTS TO BE
PLACED IN FOSTER CARE, OR (iii) THERE IS NO LESS DRASTIC ALTERNATIVE THAN
REMOVAL OF THE CHILD FROM HIS OR HER HOME. EFFECTIVE MARCH 27, 2000,
NUNC PRO TUNC ORDERS THAT AMEND ORIGINAL ORDERS ARE NOT
ACCEPTABLE.

3.2 Reasonable Efforts Requirements

Reasonable efforts are the provision of services to children and their families utilizing
community options and resources with the goal of preserving family unity. They include
efforts to prevent or eliminate the need for removal of a child from his or her home and to
reunite the child with his or her family. April 13: A judicial determination must be made,
and documented in the court forms, that indicates reasonable efforts were made

FEDERAL (Adoption Assistance and Child Welfare Act of 1980, Public Law 96-272) AND
STATE LAWS (§16.1-251, 16.1-253, 16.1-278) REQUIRE THAT REASONABLE EFFORTS
BE MADE TO PREVENT OR ELIMINATE THE NEED FOR REMOVAL OF THE CHILD
FROM THE HOME AND TO MAKE IT POSSIBLE FOR THE CHILD TO BE RETURNED
HOME. The service worker must document in the record that reasonable efforts were
made.

THE ADOPTION AND SAFE FAMILIES ACT OF 1997 PROVIDES THAT AGENCIES MAY
MAKE REASONABLE EFFORTS TO RETURN A CHILD HOME AND ENGAGE IN
CONCURRENT PLANNING. In other words, the agency should at the same time be
planning for the child to be placed in an alternative placement; i.e., a relative or adoptive
placement, should the plan to return the child home not be feasible.

3.2.1 INITIAL JUDICIAL DETERMINATION OF REASONABLE EFFORTS

AT THE TIME OF THE INITIAL COURT HEARING TO COMMIT A CHILD TO THE
CUSTODY OF THE AGENCY, APPROVE AN ENTRUSTMENT AGREEMENT OR
APPROVE THE PLAN FOR PLACEMENT THROUGH A NON-CUSTODIAL
FOSTER CARE AGREEMENT, A JUDICIAL DETERMINATION MUST BE MADE AS
TO WHETHER REASONABLE EFFORTS HAVE BEEN MADE. IN ORDER FOR
THE COURT TO DETERMINE WHETHER REASONABLE EFFORTS HAVE BEEN
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3.2.2

3.2.3

3.24

MADE TO PREVENT REMOVAL, THE AGENCY MUST DOCUMENT AND SUBMIT
THE FOLLOWING TO THE COURT:

= SERVICE NEEDS OF THE CHILD AND FAMILY;

= SERVICES OFFERED TO MEET THE NEEDS;

= THE FAMILY'S PARTICIPATION IN SERVICE PLANNING; AND
= THE FAMILY'S RESPONSE TO THE SERVICES OFFERED.

REQUIREMENTS FOR THE COURT ORDER

THE CODE OF VIRGINIA REQUIRES THAT THE INITIAL COURT ORDER STATE
THAT REASONABLE EFFORTS HAVE BEEN MADE TO PREVENT OR ELIMINATE
THE NEED FOR REMOVAL. TO MEET FEDERAL REQUIREMENTS,
REASONABLE EFFORTS MUST BE DOCUMENTED IN A COURT ORDER WITHIN
60 DAYS OF ENTRY INTO CARE OR, FOR AN ENTRUSTMENT OR NON-
CUSTODIAL PLACEMENT, WITHIN SIX MONTHS OF PLACEMENT. Compliance
with Virginia law will therefore assure compliance with federal regulations.

EFFECTIVE MARCH 27, 2000, NUNC PRO TUNC ORDERS THAT AMEND
ORIGINAL ORDERS ARE NOT ACCEPTABLE.

REASONABLE EFFORTS AFTER AN AGENCY RECEIVES CUSTODY OR
ACCEPTS PLACEMENT

ANNUALLY, FOR EVERY CHILD IN FOSTER CARE, THERE MUST BE A
JUDICIAL DETERMINATION THAT REASONABLE EFFORTS HAVE BEEN MADE
TO EITHER:

= REUNITE THE CHILD WITH HIS OR HER PRIOR FAMILY IF RETURN HOME
IS THE GOAL, OR

= PLACE THE CHILD IN A TIMELY MANNER IN ACCORDANCE WITH HIS OR
HER PERMANENCY PLAN

DOCUMENTATION OF REASONABLE EFFORTS TO REUNIFY THE CHILD AND
FAMILY OR ACHIEVE A PERMANENT PLACEMENT FOR THE CHILD MUST BE
RECORDED ON THE INITIAL 60-DAY SERVICE PLAN, IN THE RECORD, AND ON
REVIEWS THEREAFTER.

REASONABLE EFFORTS NOT REQUIRED

AGENCIES ARE NOT REQUIRED TO MAKE REASONABLE EFFORTS TO
REUNITE CHILDREN WITH A PARENT WHEN THERE IS A DOCUMENTED RISK
TO THE CHILD’S SAFETY OR WELL BEING AS DETERMINED BY ONE OR MORE
OF THE FOLLOWING:
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= THE PARENTAL RIGHTS OF A SIBLING OF THE CHILD IN FOSTER CARE
HAVE BEEN PREVIOUSLY INVOLUNTARILY TERMINATED.

= THE PARENT HAS BEEN CONVICTED OF MURDER OR VOLUNTARY
MANSLAUGHTER, OR A FELONY ATTEMPT, CONSPIRACY, OR
SOLICITATION TO COMMIT SUCH AN OFFENSE AGAINST (i) A CHILD OF
THE PARENT, (ii) A CHILD WITH WHOM THE PARENT RESIDED AT THE
TIME OF THE OFFENSE, OR (iii) THE OTHER PARENT OF THE CHILD.

= THE PARENT HAS BEEN CONVICTED OF FELONY ASSAULT OR BODILY
WOUNDING RESULTING IN SERIOUS BODILY INJURY OR FELONY
SEXUAL ASSAULT OF (i) A CHILD OF THE PARENT OR A CHILD WITH
WHOM THE PARENT RESIDED AT THE TIME OF THE OFFENSE OR (i)
BASED ON CLEAR AND CONVINCING EVIDENCE, THE PARENT HAS
SUBJECTED ANY CHILD TO AGGRAVATED CIRCUMSTANCES, OR
ABANDONED A CHILD UNDER CIRCUMSTANCES WHICH WOULD JUSTIFY
THE TERMINATION OF RESIDUAL PARENTAL RIGHTS PURSUANT TO §
16.1-283 (D).

= SERIOUS BODILY INJURY MEANS BODILY INJURY RESULTING IN
SUBSTANTIAL RISK OF DEATH, EXTREME PHYSICAL PAIN,
PROTRACTED OR OBVIOUS DISFIGUREMENT, OR PROTRACTED LOSS
OR IMPAIRMENT OF A BODILY MEMBER, ORGAN, OR FACULTY.

* AGGRAVATED CIRCUMSTANCES MEANS TORTURE, CHRONIC OR
SEVERE ABUSE, OR CHRONIC OR SEVERE SEXUAL ABUSE WHERE
THE VICTIM IS (i) A CHILD OF THE PARENT OR A CHILD WITH WHOM
THE PARENT RESIDED AT THE TIME SUCH CONDUCT OCCURRED
AND INCLUDES THE FAILURE TO PROTECT A CHILD FROM SUCH
CONDUCT WHERE THAT CONDUCT OR FAILURE TO PROTECT (i)
DEMONSTRATES DEPRAVED INDIFFERENCE TO HUMAN LIFE, OR (ii)
RESULTED IN THE DEATH OF A CHILD OR SERIOUS BODILY INJURY
TO A CHILD. CHRONIC ABUSE OR CHRONIC SEXUAL ABUSE MEANS
RECURRING ACTS OF PHYSICAL ABUSE THAT PLACE THE CHILD’S
HEALTH, SAFETY OR WELL-BEING AT RISK. SEVERE ABUSE AND
SEVERE SEXUAL ABUSE MAY INCLUDE AN ACT OR OMISSION THAT
OCCURRED ONLY ONCE BUT MEETS THE DEFINITION OF
‘AGGRAVATED CIRCUMSTANCES.” (§16.1-281 (B) AND § 16.1-283 (E)).

If the Agency determines that reasonable efforts to reunify do not need to be made
based on the felony convictions or circumstances listed in the three preceding
paragraphs, the agency must petition the court to make that determination. This
petition may be filed at any court hearing. WITHIN 30 DAYS OF THE COURT'S
DETERMINATION THAT REASONABLE EFFORTS TO REUNIFY DO NOT NEED
TO BE MADE, THE COURT SHALL HOLD A PERMANENCY PLANNING
HEARING. IF THE REQUEST FOR SUCH A DETERMINATION IS MADE AT A
PERMANENCY PLANNING HEARING, IT WILL NOT BE NECESSARY TO HOLD
ANOTHER HEARING.

THE COURT ORDER MUST DOCUMENT THAT REASONABLE EFFORTS TO
REUNIFY ARE NOT REQUIRED, BECAUSE THE PARENTS HAVE BEEN
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CONVICTED OF OFFENSES LISTED ABOVE OR HAD PARENTAL RIGHTS OF A
SIBLING INVOLUNTARILY TERMINATED.

Neither law nor policy requires that reasonable efforts be omitted in these cases.
Agencies may decide to make reasonable efforts to reunite children with parents
even when a court has convicted parent(s) of the crimes listed above or the parental
rights of a sibling have been involuntarily terminated. This decision should be made
on a case-by-case basis.

3.2.5 WHEN CHILDREN IN CUSTODY REMAIN IN THEIR OWN HOME

IN SITUATIONS WHERE CUSTODY IS GIVEN TO THE AGENCY AND THE CHILD
REMAINS IN THE HOME OF THE PARENT(S) OR PRIOR CUSTODIAN, A JUDICIAL
DETERMINATION AS TO REASONABLE EFFORTS TO PREVENT REMOVAL IS NOT
NECESSARY. HOWEVER, IF FOSTER CARE PLACEMENT BECOMES NECESSARY, ALL
OF THE LEGAL REQUIREMENTS MUST BE MET.

3.3 Title IV-E Funding Restrictions

FAILURE TO MEET REQUIREMENTS REGARDING BEST INTERESTS AND
REASONABLE EFFORTS WILL RESULT IN THE CHILD BEING INELIGIBLE FOR
TITLE IV-E FUNDING. Additional criteria for establishing and maintaining Title IV-E
eligibility are explained in the Virginia Department of Social Services Title IV-E Eligibility
Manual available at
http://www.localagency.dss.state.va.us/divisions/bp/eligibility/index.html. Placement costs
for children found to be ineligible for Title IV-E funding must be paid from state pool funds.

3.4 Indian Child Welfare Act

CHILDREN OF AMERICAN INDIAN OR ALASKAN ESKIMO HERITAGE MAY BE
SUBJECT TO THE INDIAN CHILD WELFARE ACT. IF AN AGENCY SUSPECTS OR
KNOWS THAT A CHILD IN FOSTER CARE OR ONE ABOUT TO BE PLACED IN
FOSTER CARE IS OF AMERICAN INDIAN OR ALASKAN ESKIMO HERITAGE, AND THE
CHILD BELONGS TO A TRIBE LOCATED OUTSIDE VIRGINIA, THE AGENCY MUST
CONTACT THE TRIBE. A listing of recognized tribes and designated tribal representatives
with addresses and phone numbers can be found on the Internet at
http://www.doi.gov/bureau-indian-affairs.html under the Bureau of Indian Affairs,
Department of Interior. THE AGENCY MUST CONTACT THE TRIBAL COUNCIL ABOUT
THE CHILD. If the child belongs to a Virginia tribe, the child is not subject to the Indian
Child Welfare Act, and the local court has jurisdiction. However, when a child entering care
is believed or known to have Virginia Indian heritage, the agency is urged to contact the
Virginia Council on Indians at http://www.indians.vipnet.org/ and consider tribal culture and
connections in the placement and care of the child.
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3.5 Authority for Placement and Dispositional Alternatives

If reasonable efforts have been made and the child still needs to be temporarily placed in
foster care, the agency may accept placement through several legal alternatives. At each of
the different types of court hearings concerning the child’s health and safety, the court shall
consider placement of the child with a relative or other interested individual as an
alternative to foster care. Placements across state lines must comply with the Interstate
Compact on Placement of Children. (Vol. VII, Section IIl, Chapter E)

The different types of court hearings are:

3.5.1 COURT COMMITMENTS

A CHILD MAY BE COMMITTED TO THE LOCAL BOARD BY AN ORDER OF A
COURT OF JURISDICTION. The court order must meet the reasonable efforts
requirements of Section 3.2 of this chapter. THE COMMITMENT MUST BE MADE
BEFORE THE CHILD IS 18 YEARS OLD. The different types of court hearings are:

EMERGENCY REMOVAL HEARING (§16.1-251): AN EMERGENCY REMOVAL
ORDER MAY BE ISSUED EX PARTE (defined as “hearings in which the court hears
only one side of the controversy”’) BY THE COURT UPON A PETITION SUPPORTED
BY AN AFFIDAVIT OR BY SWORN TESTIMONY IN PERSON BEFORE THE
JUDGE OR INTAKE OFFICER IN SITUATIONS WHERE SAFETY OF THE CHILD
PRECLUDES SERVICES TO PREVENT REMOVAL, THE JUDGE MAY DEEM THAT
REASONABLE EFFORTS HAVE BEEN MADE.

IN THE EMERGENCY REMOVAL ORDER, THE COURT SHALL GIVE
CONSIDERATION TO TEMPORARY PLACEMENT OF THE CHILD WITH A
RELATIVE OR OTHER INTERESTED INDIVIDUAL, INCLUDING GRANDPARENTS.
THE LOCAL DEPARTMENT MUST SUPERVISE THIS PLACEMENT, PENDING
THE PRELIMINARY REMOVAL HEARING.

AS THE INITIAL COURT ORDER, THE EMERGENCY REMOVAL ORDER MUST
INDICATE THAT PLACEMENT IS IN THE CHILD’S BEST INTEREST. (Refer to
Section 3.1)

PRELIMINARY REMOVAL HEARING (§16.1-252): THIS IS A HEARING WHERE
THE COURT DETERMINES THAT A CHILD WHO IS ALLEGED TO BE ABUSED
OR NEGLECTED NEEDS TO BE PLACED IN FOSTER CARE.

AT THIS HEARING, THE COURT MUST FIND THAT REASONABLE EFFORTS
HAVE BEEN MADE TO PREVENT REMOVAL AND ENTER THAT FINDING ON
THE PRELIMINARY REMOVAL ORDER. IN SITUATIONS WHERE SAFETY OF
THE CHILD PRECLUDES SERVICES TO PREVENT REMOVAL, THE JUDGE MAY
DEEM THAT REASONABLE EFFORTS HAVE BEEN MADE.

AT THE PRELIMINARY REMOVAL HEARING, THE COURT WILL HOLD AN
ADJUDICATION PROCEEDING TO DETERMINE WHETHER THE CHILD WAS
ABUSED OR NEGLECTED AS DEFINED IN §16.1-228. THE AGENCY, PARENTS,
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OR GUARDIAN AD LITEM MAY REQUEST THAT ADJUDICATION NOT OCCUR
THAT DAY. THE COURT MUST THEN SCHEDULE AN ADJUDICATION HEARING
TO OCCUR WITHIN 30 DAYS. THE RESULTS OF THE ADJUDICATION MUST BE
ENTERED ON A COURT ORDER.

THE COURT WILL ADDRESS CHILD SUPPORT AT THIS HEARING. (Refer to
Section 5.6).

THE COURT SHALL CONSIDER AND MAY TRANSFER TEMPORARY CUSTODY
TO A RELATIVE OR OTHER INTERESTED INDIVIDUAL AT THE PRELIMINARY
REMOVAL HEARING IF THE COURT FINDS THAT THE RELATIVE OR OTHER
INTERESTED INDIVIDUAL IS:

a) WILLING AND QUALIFIED TO RECEIVE AND CARE FOR THE CHILD;

b)  WILLING TO HAVE A POSITIVE, CONTINUOUS RELATIONSHIP WITH
THE CHILD; AND,

c)  WILLING AND ABLE TO PROTECT THE CHILD FROM ABUSE AND
NEGLECT.

IF THE COURT ORDERS TRANSFER OF TEMPORARY CUSTODY TO A
RELATIVE OR OTHER INTERESTED INDIVIDUAL, THE ORDER WILL PROVIDE
FOR THE INITIATION AND COMPLETION OF AN INVESTIGATION OF THE
RELATIVE OR OTHER INTERESTED INDIVIDUAL; AND WILL REQUIRE THE
LOCAL DEPARTMENT OF SOCIAL SERVICES TO CONTINUE SUPERVISION
UNTIL DISPOSITION. THE ORDER WILL PROVIDE FOR COMPLIANCE WITH
ANY PRELIMINARY PROTECTIVE ORDER, AND AS APPROPRIATE, ONGOING
PROVISION OF SOCIAL SERVICES TO THE CHILD AND TEMPORARY
CUSTODIAN.

AT THIS HEARING, THE COURT MUST SCHEDULE A DISPOSITIONAL HEARING
TO OCCUR WITHIN 75 DAYS AND PROVIDE NOTICE TO THOSE PRESENT TO
ATTEND THAT HEARING.

DISPOSITIONAL HEARING (§16.1-278): THIS HEARING OCCURS WITHIN 75
DAYS OF THE PRELIMINARY REMOVAL ORDER HEARING; THE HEARING THAT
BROUGHT THE CHILD INTO CARE; OR THE DATE THE CHILD CAME INTO CARE
IF THERE WAS NO PREVIOUS HEARING. AT THIS HEARING, THE COURT WILL
ENTER AN ORDER (Foster Care Plan Dispositional Order- DC- 553) INDICATING
WHAT THE DISPOSITION OF THE CASE WILL BE. THE COURT WILL ALSO
REVIEW THE INITIAL FOSTER CARE SERVICE PLAN.

THE DISPOSITIONAL ORDER MUST INCLUDE A STATEMENT AS TO WHETHER
REASONABLE EFFORTS HAVE BEEN MADE TO RETURN THE CHILD HOME
AND THAT CONTINUATION IN THE HOME WOULD BE CONTRARY TO THE
WELFARE OF THE CHILD, OR THAT PLACEMENT IS IN THE BEST INTERESTS
OF THE CHILD, OR THAT THERE IS NO LESS DRASTIC ALTERNATIVE. IF
THERE HAS NOT BEEN A PREVIOUS ORDER THAT STATES THAT
REASONABLE EFFORTS WERE MADE TO PREVENT OR ELIMINATE THE NEED
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FOR REMOVAL, THE FINAL DISPOSITIONAL ORDER MUST INCLUDE A
STATEMENT TO THIS EFFECT.

THE COURT WILL SCHEDULE A FOSTER CARE REVIEW HEARING TO OCCUR
WITHIN SIX MONTHS OF THIS HEARING TO REVIEW PROGRESS IN THE CASE.
THE COURT WILL PROVIDE NOTICE TO THOSE PRESENT TO ATTEND THE
NEXT HEARING.

THE COURT SHALL CONSIDER THE TRANSFER OF LEGAL CUSTODY OF THE
CHILD TO THE RELATIVE OR OTHER INTERESTED INDIVIDUAL AT THE
DISPOSITIONAL HEARING. THE ORDER GRANTING LEGAL CUSTODY TO THE
RELATIVE OR OTHER INTERESTED INDIVIDUAL SHALL BE ENTERED ONLY
UPON A FINDING, BASED UPON A PREPONDERANCE OF THE EVIDENCE
FROM THE COURT DIRECTED INVESTIGATION. THE ORDER SHALL STATE
THAT THE RELATIVE OR OTHER INTERESTED INDIVIDUAL IS:

a) WILLING AND QUALIFIED TO RECEIVE AND CARE FOR THE CHILD;

b) WILLING TO HAVE A POSITIVE AND CONTINUOUS RELATIONSHIP
WITH THE CHILD;

C) COMMITTED TO PROVIDING A PERMANENT SUITABLE HOME FOR
THE CHILD; AND,

d) WILLING AND ABLE TO PROTECT THE CHILD FROM ABUSE AND
NEGLECT.

THE COURT'S ORDER SHOULD FURTHER PROVIDE FOR, AS APPROPRIATE,
ANY TERMS AND CONDITIONS WHICH WOULD PROMOTE THE CHILD’S
INTEREST AND WELFARE, COURT REVIEW OF THE PLACEMENT, AND
PROVISION OF ONGOING SERVICES BASED ON THE NEEDS OF THE CHILD
AND CUSTODIAN. (§16.1-278.2)

3.5.2 TEMPORARY ENTRUSTMENT AGREEMENT (§63.2-903, 16.1-277.01)

PARENT(S) OR GUARDIANS MAY VOLUNTARILY REQUEST THAT THE AGENCY
TAKE CUSTODY OF THE CHILD FOR A TEMPORARY PERIOD. IN THIS CASE,
THE LOCAL BOARD MAY ACCEPT THE CHILD THROUGH A TEMPORARY
ENTRUSTMENT AGREEMENT FOR UP TO 180 DAYS. TITLE IV-E ELIGIBILITY
CAN EXTEND BEYOND 180 DAYS ONLY WHEN THE COURT APPROVES THE
TEMPORARY ENTRUSTMENT WITHIN 180 DAYS OF PLACEMENT AND
DETERMINES THAT THE BEST INTERESTS AND REASONABLE EFFORTS
REQUIREMENTS HAVE BEEN MET.

CONDITIONS FOR USE OF TEMPORARY ENTRUSTMENT AGREEMENTS ARE:

= THE PRIMARY GOAL OF TEMPORARY ENTRUSTMENT AGREEMENTS IS TO
RETURN THE CHILD HOME. A TEMPORARY ENTRUSTMENT AGREEMENT
MAY ALSO BE USED FOR PURPOSES OF ADOPTION PLANNING. IT IS NOT
TO BE USED WHERE THE GOAL FOR THE CHILD IS OTHER THAN RETURN
HOME OR ADOPTION PLANNING.
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= THE AGREEMENT SHALL SPECIFY THE RIGHTS AND OBLIGATIONS OF THE
CHILD, THE PARENT(S) OR GUARDIANS AND THE AGENCY. IT MUST
INCLUDE THE RESPONSIBILITY OF THE PARENT(S) FOR FINANCIAL
SUPPORT OF THE CHILD AND THE AUTHORITY OF PARENT(S) AND
AGENCY FOR MEDICAL CARE OF THE CHILD.

= ENTRUSTMENTS CANNOT BE USED FOR EDUCATIONAL PURPOSES OR TO
MAKE THE CHILD ELIGIBLE FOR MEDICAID.

= AN ENTRUSTMENT CANNOT EXTEND BEYOND THE CHILD’S 18™
BIRTHDAY.

= PARENT(S) OR PRIOR CUSTODIANS MAY REQUEST RETURN OF THE
CHILD TO THEIR HOME. THE AGREEMENT IS CONSIDERED TO BE
REVOKED UNLESS THE AGENCY OPPOSES THE REQUEST AND OBTAINS A
JUDICIAL DECISION THAT RETURN IS NOT IN THE CHILD’S BEST
INTEREST.

* THERE ARE TWO TYPES OF TEMPORARY ENTRUSTMENTS, THOSE
ISSUED FOR LESS THAN 90 DAYS, AND THOSE ISSUED FOR MORE THAN
90 DAYS.

3.5.2.1 ENTRUSTMENTS FOR LESS THAN 90 DAYS

This type of entrustment is used when a situation related to the child or
his/her family can be resolved within 90 days. Documentation of the plan for
services is required. Use of the foster care service plan form is not required.
The plan may be an identifiable part of the narrative, or a separate page
attached to the agreement.

IF THE CHILD DOES NOT RETURN HOME WITHIN 90 DAYS, THE
AGENCY MUST PETITION THE COURT FOR A HEARING TO APPROVE
THE SERVICE PLAN AND ENTRUSTMENT BY THE 89™ DAY AFTER
PLACEMENT, (§16.1-277.01). A SERVICE PLAN MUST ACCOMPANY
THE PETITION. THE SERVICE PLAN MUST DOCUMENT THAT
REASONABLE EFFORTS HAVE BEEN MADE TO PREVENT REMOVAL
AND TO RETURN THE CHILD HOME AND THAT CONTINUATION IN THE
HOME WOULD BE CONTRARY TO THE WELFARE OF THE CHILD.

IF THE AGENCY DECIDES TO TERMINATE THE ENTRUSTMENT AND
SEEK COURT COMMITMENT DURING THE FIRST 90 DAYS, THE
AGENCY MUST PETITION THE COURT FOR CUSTODY AND SUBMIT
THE SERVICE PLAN FOR APPROVAL.

FEDERAL REGULATIONS ALLOW TITLE IV-E ELIGIBILITY FOR
TEMPORARY ENTRUSTMENT CASES THAT MEET ALL OTHER
ELIGIBILITY REQUIREMENTS FOR UP TO 180 DAYS. However, if the
entrustment goes beyond 90 days procedures in Section 3.5.2.2 must be
followed. (§16.1-277.01)
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3.5.2.2 COURT HEARINGS TO APPROVE ENTRUSTMENTS FOR MORE THAN
90 DAYS

THE ENTRUSTMENT AGREEMENT MUST BE APPROVED BY THE
COURT AT A COURT HEARING. THE LOCAL AGENCY MUST PETITION
THE COURT FOR APPROVAL WITHIN 30 DAYS OF SIGNING THE
AGREEMENT AND SUBMIT A SERVICE PLAN WITH THE PETITION
(§63.2-903, 16.1-277.01). THE COURT MUST SET A HEARING TO
APPROVE THE ENTRUSTMENT AGREEMENT AND THE SERVICE PLAN
WITHIN 45 DAYS OF RECEIVING THE AGENCY’S PETITION. THE
SERVICE PLAN SUBMITTED MUST MEET ALL REQUIREMENTS OF
SECTION 8 OF THIS CHAPTER.

THERE MUST BE A JUDICIAL DETERMINATION REGARDING BEST
INTERESTS (see Section 3.1) AND REASONABLE EFFORTS (see Section
3.2) AT THE HEARING APPROVING THE ENTRUSTMENT AGREEMENT.
THE INITIAL COURT ORDER FORM (FOSTER CARE PLAN
DISPOSITIONAL ORDER) MUST STATE THAT CONTINUATION IN THE
HOME WOULD BE CONTRARY TO THE WELFARE OF THE CHILD AND
THAT REASONABLE EFFORTS HAVE BEEN MADE TO PREVENT
REMOVAL AND OBTAIN ALTERNATIVE PERMANENT PLACEMENT. A
STATEMENT THAT IT IS IN THE CHILD’S BEST INTEREST TO BE
PLACED IN FOSTER CARE OR THAT THERE IS NO LESS DRASTIC
ALTERNATIVE THAN REMOVAL OF THE CHILD FROM HIS OR HER
HOME CAN SUBSTITUTE FOR THE “CONTRARY TO THE WELFARE”
STATEMENT. THESE REQUIREMENTS MUST BE MET FOR THE CHILD
TO CONTINUE TO REMAIN ELIGIBLE FOR TITLE IV-E BEYOND 180
DAYS.

AT THIS HEARING, THE COURT MUST SCHEDULE A FOSTER CARE
REVIEW HEARING TO OCCUR WITHIN SIX MONTHS AND PROVIDE
NOTICE OF THIS HEARING TO THOSE PRESENT.

IN ACCORDANCE WITH CODE REQUIREMENTS, ANY COURT ORDER
TRANSFERRING CUSTODY OF AN ENTRUSTED CHILD TO A RELATIVE
OR OTHER INTERESTED INDIVIDUAL SHALL BE ENTERED ONLY UPON
A FINDING, BASED UPON A PREPONDERANCE OF THE EVIDENCE
FROM A COURT DIRECTED INVESTIGATION. THE ORDER SHALL
STATE THAT THE RELATIVE OR INDIVIDUAL IS:

a)WILLING AND QUALIFIED TO RECEIVE AND CARE FOR THE CHILD;
b)WILLING TO HAVE A POSITIVE AND CONTINUOUS RELATIONSHIP
WITH THE CHILD;
c)COMMITTED TO PROVIDING A PERMANENT SUITABLE HOME FOR
THE CHILD; AND,
d)WILLING AND ABLE TO PROTECT THE CHILD FROM ABUSE AND
NEGLECT.
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THE COURT'S ORDER TRANSFERRING CUSTODY TO A RELATIVE OR
OTHER INTERESTED INDIVIDUAL WILL PROVIDE, IF APPROPRIATE,
ANY TERMS AND CONDITIONS FOR THE CHILD’S WELFARE,
ONGOING SOCIAL SERVICES FOR THE CHILD AND CUSTODIAN, AND
COURT REVIEW OF THE CHILD’S PLACEMENT. (§16.1-277.01.D1)

3.5.3 PERMANENT ENTRUSTMENT AGREEMENT

3.54

THIS AGREEMENT PROVIDES A METHOD FOR THE PARENT(S) TO
VOLUNTARILY RELINQUISH PARENTAL RIGHTS AND GIVE THE AGENCY
AUTHORITY TO PLACE THE CHILD FOR ADOPTION. Policy governing the use of
Permanent Entrustment Agreements begins in Section 9.5.5.4.

FEDERAL REGULATIONS ALLOW TITLE IV-E ELIGIBILITY FOR CHILDREN
WHO ENTER CARE THROUGH A PERMANENT ENTRUSTMENT AGREEMENT
ONLY WHEN COURT APPROVAL IS OBTAINED WITHIN 180 DAYS OF
PLACEMENT. THE COURT MUST MAKE A JUDICIAL DETERMINATION THAT
PLACEMENT IS IN THE BEST INTEREST OF THE CHILD (see Section 3.1) AND
THAT REASONABLE EFFORTS HAVE BEEN MADE.

ONCE THE COURT APPROVES THE PERMANENT ENTRUSTMENT
AGREEMENT, ALL PARENTAL RIGHTS ARE TERMINATED. THE PARENT CAN
NO LONGER REVOKE THE PERMANENT ENTRUSTMENT AGREEMENT.

IF A PARENT IS INCARCERATED, THE COURT MAY AUTHORIZE THE
DEPARTMENT OF CORRECTIONS TO HAVE THE PRISONER TRANSPORTED
TO PROVIDE NECESSARY TESTIMONY IN HEARINGS RELATED TO CHILD
WELFARE. THE TESTIMONY OF PRISONERS CAN ALSO BE ACQUIRED
USING ELECTRONIC VIDEO AND AUDIO COMMUNICATION SYSTEMS OR
TELEPHONIC COMMUNICATION SYSTEMS IN LIEU OF A PERSONAL
APPEARANCE IF AUTHORIZED BY THE COURT.

THE ADOPTION PROGRESS REPORT MUST BE SUBMITTED TO THE COURT
WITHIN SIX MONTHS OF THE COURT’S APPROVAL OF THE PERMANENT
ENTRUSTMENT.

RELIEF OF CARE AND CUSTODY (§16.1-277.02 and §16.1-278.3)

PARENTS MAY REQUEST TEMPORARY OR PERMANENT RELIEF OF CARE
AND CUSTODY.

ON RECEIPT OF A PETITION FOR RELIEF OF CUSTODY, THE COURT MUST
REFER REQUESTS FOR RELIEF TO LOCAL DEPARTMENTS INITIALLY FOR
INVESTIGATION AND PROVISION OF SERVICES. The intent of this requirement
is to determine whether the provision of services will prevent placement.

AT THE HEARING, THE COURT WILL DETERMINE, BASED ON EVIDENCE
PRESENTED, INCLUDING THE REPORT FROM SOCIAL SERVICES, WHETHER
THE PARENT SHOULD BE RELIEVED OF CUSTODY. IF PERMANENT RELIEF
IS REQUESTED, THE COURT WILL DETERMINE WHETHER, BASED ON CLEAR
AND CONVINCING EVIDENCE, TERMINATION OF PARENTAL RIGHTS IS IN
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3.5.5

THE CHILD’S BEST INTERESTS. PARENTAL RIGHTS CAN BE TERMINATED
ONLY UPON A FINDING BY THE COURT THAT REASONABLE EFFORTS HAVE
BEEN MADE TO PREVENT REMOVAL AND THAT CONTINUED PLACEMENT IN
THE HOME WOULD BE CONTRARY TO THE WELFARE OF THE CHILD. (§16.1-
277.02)

IF A PARENT IS INCARCERATED, THE COURT MAY AUTHORIZE THE
DEPARTMENT OF CORRECTIONS TO HAVE THE PRISONER TRANSPORTED
TO PROVIDE NECESSARY TESTIMONY IN HEARINGS RELATED TO CHILD
WELFARE. THE TESTIMONY OF PRISONERS CAN ALSO BE ACQUIRED
USING ELECTRONIC VIDEO AND AUDIO COMMUNICATION SYSTEMS OR
TELEPHONIC COMMUNICATION SYSTEMS IN LIEU OF A PERSONAL
APPEARANCE IF AUTHORIZED BY THE COURT.

IF TEMPORARY RELIEF IS GRANTED, THE COURT WILL SCHEDULE A
HEARING WITHIN 75 DAYS.

IF PERMANENT RELIEF OF CUSTODY IS GRANTED AND TERMINATION OF
PARENTAL RIGHTS IS ORDERED, THE AGENCY WILL SUBMIT AN ADOPTION
PROGRESS REPORT TO THE COURT WITHIN SIX MONTHS OF THE HEARING.

NON-CUSTODIAL FOSTER CARE PLACEMENT

PARENT(S) OR GUARDIANS MAY ENTER INTO AN AGREEMENT WITH THE
LOCAL DEPARTMENT OR COMMUNITY PLANNING AND MANAGEMENT TEAM
(CPMT) DESIGNATED PUBLIC AGENCY TO VOLUNTARILY PLACE A CHILD
UNDER AGE 18 IN FOSTER CARE WHILE RETAINING CUSTODY. SERVICES
TO PREVENT THE NEED FOR FOSTER CARE PLACEMENT MUST BE
OFFERED AND MUST BE DOCUMENTED IN THE SERVICE PLAN. IN
EMERGENCY SITUATIONS WHERE SERVICES CANNOT BE OFFERED, THE
REASONS MUST BE RECORDED ON THE SERVICE PLAN.

Before choosing this placement alternative and entering into a non-custodial
agreement, the agency must assess and determine that:

= Leaving custody with the parent(s) or guardians is in the best interests of the
child and will not place the child at risk; and

» The parent(s) or guardians will remain actively involved with the child during the
placement.

These determinations must be documented on the Non-Custodial Foster Care
Agreement. If these conditions do not exist, transferring custody to the local
department of social services should be considered.
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THE NON-CUSTODIAL FOSTER CARE AGREEMENT

THE NON-CUSTODIAL FOSTER CARE AGREEMENT MUST
ADDRESS THE CONDITIONS FOR CARE AND CONTROL OF THE
CHILD, AND THE RIGHTS AND OBLIGATIONS OF THE CHILD,
PARENT(S) OR GUARDIANS, AND AGENCY AND INCLUDE:

THE LEGAL STATUS OF THE CHILD. With this agreement, the
child would remain in the legal custody of the parent(s) or guardians;

A STATEMENT THAT LEAVING CUSTODY WITH THE PARENT(S)
OR GUARDIANS IS IN THE BEST INTERESTS OF THE CHILD
AND WILL NOT PLACE THE CHILD AT RISK;

A STATEMENT THAT THIS IS A VOLUNTARY AGREEMENT
BETWEEN THE PARENT(S) OR GUARDIANS AND THE AGENCY;
AND THAT THE CHILD WILL BE RETURNED TO THE PARENT(S)
OR GUARDIANS IF THE AGREEMENT IS REVOKED;

A STATEMENT THAT A CRIMINAL BACKGROUND CHECK AND
CHILD ABUSE/NEGLECT CENTRAL REGISTRY CHECK MUST BE
COMPLETED ON ALL ADULTS IN THE HOME BEFORE THE
CHILD CAN BE RETURNED HOME. RESULTS OF THE CHECK
MAY PROHIBIT THE RETURN OF THE CHILD AND IN SUCH
CASES, RESULTS WILL BE SHARED WITH THE PERSON ON
WHOM THE CHECK WAS COMPLETED. § 63.2-901.1. THE
AGENCY IS REQUIRED TO PAY FOR THE CRIMINAL
BACKGROUND CHECKS AND MAY NOT TRANSFER THIS
CHARGE TO THE ADULT UPON WHOM THE CHECK IS BEING
COMPLETED (See section 4.1.5 for a list of barrier crimes).

A statement that if the parent wishes to revoke the agreement after
the court approved the agreement, judicial approval for terminating
the agreement must be obtained.

A STATEMENT THAT THE AGENCY HAS THE RIGHT TO SEEK
JUDICIAL DETERMINATION REGARDING CUSTODY OF THE
CHILD IN A SITUATION WHERE THE PARENT(S) OR GUARDIANS
REVOKE THE AGREEMENT AND THE AGENCY OPPOSES
RETURN OF THE CHILD;

REQUIREMENTS OF THE PARENT(S) OR GUARDIANS FOR
FINANCIAL SUPPORT, INCLUDING A STATEMENT THAT THE
CASE WILL BE REFERRED TO THE DIVISION OF CHILD
SUPPORT ENFORCEMENT;

AUTHORITY OF THE PARENT(S) OR GUARDIANS AND THE
AGENCY IN MAKING MEDICAL CARE AND TREATMENT
DECISIONS;
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= EXPECTATIONS OF THE PARENT(S) OR GUARDIANS DURING
THE PLACEMENT, INCLUDING A STATEMENT THAT THE
PARENT(S) OR GUARDIANS WILL REMAIN ACTIVELY INVOLVED
WITH THE CHILD DURING THE PLACEMENT;

= EXPECTATIONS OF THE AGENCY PROVIDING SERVICES TO
THE CHILD;

= VISITATION ARRANGEMENTS;
= THE DATE OF THE PLACEMENT;
= OTHER CONDITIONS FOR PLACEMENT; AND

= WHEN THE PLACEMENT IS AN INTERSTATE PLACEMENT, A
STATEMENT PERTAINING TO RESPONSIBILITY FOR RETURN
OF THE CHILD IF THE PLACEMENT AGREEMENT IS REVOKED.

= A copy of the agreement should be given to the parent(s) or
guardians, to the placement provider, and be kept in the child’s
record. (See VDSS Intranet at
http://www.localagency.dss.state.va.us/divisions/dfs/fc/forms.cgi for a
sample Non-custodial Agreement Form).

COURT APPROVAL OF THE PLAN FOR NON-CUSTODIAL FOSTER
CARE PLACEMENT THROUGH A NON-CUSTODIAL AGREEMENT

THE LOCAL AGENCY OR PUBLIC AGENCY DESIGNATED BY THE
CPMT OR THE FAPT MUST FILE A FOSTER CARE PLAN WITH THE
JUVENILE AND DOMESTIC RELATIONS DISTRICT COURT WITHIN
60 DAYS FOLLOWING THE BOARD OR PUBLIC AGENCY’S
PLACEMENT OF THE CHILD UNLESS THE COURT, FOR GOOD
CAUSE, ALLOWS AN EXTENSION OF TIME, WHICH SHALL NOT
EXCEED AN ADDITIONAL 60 DAYS. (§16.1-281.A)

THE COURT MUST HOLD A HEARING WITHIN 75 DAYS OF THE
CHILD'S INITIAL FOSTER CARE PLACEMENT TO REVIEW AND
APPROVE THE PLAN. (§16.1-281.C)

THE COURT ORDER MUST INCLUDE STATEMENTS THAT (i)
REASONABLE EFFORTS HAVE BEEN MADE TO PREVENT THE
PLACEMENT AND (ii) THAT CONTINUATION IN THE HOME IS
CONTRARY TO THE CHILD’S WELFARE, ORIT IS IN THE CHILD’S
BEST INTEREST TO BE PLACED IN FOSTER CARE, OR THAT
THERE IS NO LESS DRASTIC ALTERNATIVE THAN REMOVAL OF
THE CHILD FROM HIS OR HER HOME.

ALL FOSTER CARE REQUIREMENTS MUST BE MET. TIME FRAMES
FOR ADMINISTRATIVE PANEL REVIEWS AND HEARINGS ARE
BASED ON THE DATE OF THE INITIAL NON-CUSTODIAL FOSTER
CARE PLACEMENT. THE FOSTER CARE REVIEW HEARING MUST
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3.5.5.3

3.5.54

3.5.5.5

3.5.5.6

3.5.5.7

OCCUR WITHIN SIX MONTHS OF THE 75-DAY HEARING, if the child
remains in non-custodial foster care placement longer than six months.
Refer to Section 10.1 for requirements pertaining to foster care reviews.

The case must be entered into OASIS as a foster care case.

The case must be referred for Medicaid, Title IV-E screening and child
support. Child support is to be addressed in the non-custodial
agreement. PARENTS ARE RESPONSIBLE FOR PAYING SUPPORT
FROM THE BEGINNING OF PLACEMENT. (§63.2-910) CHILD
SUPPORT IS TO BE BASED UPON THE DIVISION OF CHILD
SUPPORT ENFORCEMENT'S GUIDELINES available at
http://www.localagency.dss.state.va.us/divisions/dcse/manual/index.html.

Maintenance and service costs for non-Title IV-E children will be paid
from State Pool Funds.

WHEN ANOTHER PUBLIC AGENCY OTHER THAN THE LOCAL
DEPARTMENT OF SOCIAL SERVICES IS THE CASE MANAGER AND
ENTERS INTO THE NON-CUSTODIAL FOSTER CARE AGREEMENT
WITH THE PARENT(S) OR GUARDIANS, THAT AGENCY IS
RESPONSIBLE FOR MEETING THE REQUIREMENTS OF THIS
SECTION AND ALL OTHER FOSTER CARE REVIEW
REQUIREMENTS. The local department of social services is
responsible for providing consultation to the other agency on meeting
these foster care requirements, and for assuring the case is entered in
OASIS.

If the LDSS agrees to the return of the child and all required
conditions for the child’s safe return are met, the child may be
sent home on a home visit pending final court approval.
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